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QUYIN BII9C CHAM SdC SSO KHiE 
QUY£H cif BiiN cdA CON NGUSI 

I NGUYEN VAN TRANG * 

1. QuySn diTtfc chSm soc sire khoe - mpt trong 
nhihig quyen ctf ban cua con ngiroi 

Hi6n ehuang eua T6 chirc Y tk Thi gidi (WHO) 

nam 1946 da ghi nhan ngay trong ldi ndi dau: "Bao 

ve sue khoe la quyen co ban cua mpi ngudi, khdng 

phan bi$t ehung tpc, ton giao, quan di6m chinh tri, 

dieu kien kinh tk hay xd hpi". Hien chuong da thiic 

day dieu khoan ve sue khoe trong Tuyen ngon qudc 

tk vk quyen con ngudi (UDHR) nam 1948. Su ghi 

nhan quyen dupe cham sdc siic khde la mpt phdn 

cita quyen dupe co muc sdng thich dang, quy djnh 

tai Di8u 25 ciia Tuyen ngdn nay, theo do: "Mpi 

ngudi CO quyen dupe hudng mot muc sdng thich 

dang, du de bao dam siic khde va phuc lpi cua ban 

than va gia dinh, ve eae khia canh an, mac, d, cham 

soc y te va eae djch vy xa hpi can thiet... Cac ba me 

va tre em co quyen dupe hudng su cham sflc va 

giup dd dac biet". 

Quy dinh ciia Di6u 25 UDHR sau do da dupe cu 

the boa trong nhieu Cong udc, nhu Cdng ude quoc 

te ve cac quyen kinh te, xa hOi va van hda 

(ICESCR), Cdng udc v^ xda bo mpi hinh thuc phan 

biet ddi xii vdi phy nii (CEDAW), Cong udc ve 

quyen tre em (CRC), Cong ude qudc te ve xoa bd 

mpi hinh tbuc phan biet chiing tpc (CERD), Tuyen 

bd Vien va Chuong trinh hanh dpng thdng qua tai 

Hpi nghi the gidi ve quyen con ngudi ldn thir hai 

ndm 1993. Dac bi?t, D i k 12 ICESCR dupe eoi la 

quy dinh phap luat quoc te toan dien nhat ve quyen 

dupe cham sde siic khde. Theo Dieu nay, mpi 

ngudi ed quyen duac budng mOt tieu chuin siie 

khoe ve the chat va tinh thdn d miic cao nhSt cd thS 

dupe. Cac quoc gia thanh vien Cong ude can thi 

hanh cac bien phap de thue hi^n day du quyen ndy, 

trong dd bao gdm nhiing bi?n phap can thiet nham 

giam bdt ty le di vong cua tre sa sinh va tre em; cai 

thien mpi mat ve ve sinh mdi trudng va ve sinh 

edng nghiep; ngan ngira, xii ly va han che cac djch 

benh, b^nh ngoai da, bpnh nghe nghiOp va cac loai 

benh khac, t^o eae dieu kien de bao dam mpi dich 

vu va sy ehdm sdc y te khi dau yeu. Ngoai ra, quyen 

dupe cham sdc siic khde cdn dupe ghi nhan trong 

mpt sd van kipn khu vuc ve quyen con ngudi, 

chang han nhu Hien chuong xa hdi chau Au nam 

1961 siia ddi (Dieu 11), Hien chuong chau Phi ve 

quyen con ngudi va quyen cua cac dan tOc nam 

1981 (Dieu 16), Nghi dinh thu bd sung Cdng ude 

chau My ve eae quyen kinh te, xa hpi va van hda 

nam 1988 (Dieu 10)...' va trong phap luat eua cae 

qudc gia tren the gidi. 

O Viet Nam, ngay sau khi vira gianh dupe dpc 

lap, trong Sdc lOnh sd 14 ngay 30/1/1946 vd thanh 

lap Nha Thg due trong BO Giao due, Chii tich Hd 

Chi Mmh da chi rd: "Mdi mOt ngudi dan yeu dt, tuc 

la ca nude yeu dt, mdi mOt ngudi dan khde manh 

ttie la ca nude khde manh... dan eudng tbi qudc 
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thinh". Dang va Nha nude ta da ludn xac dinh siic 

khde la dilu kien ca ban nhat de phat trien con 

ngudi, phat trien xa hdi va xem viee dam bao quyen 

dupe cham soc siic khde cua ngudi dan la mpt 

quySn ca ban, tdt yku. Khdng chi dupe ghi nh|n 

trong cae Cong udc qudc te ma Viet Nam tham gia, 

quyen dupe cham sde siic khde eiia ngudi dan cdn 

dupe ghi nhan cy the trong Hien phap va nhieu dao 

luat quan trpng. Tir nam 1992, chinh sach bao hiem 

y t6 (BHYT) dupe trifin khai thuc hien trong pham 

vi ca nude. Luat Bao hiem y te nam 2008 (sua ddi, 

bo sung nam 2014) da gdp phan hoan thien chinh 

sach, phdp luat vk BHYT nfli rieng va ehinh sach 

cham sdc sue khde nhan dan ndi chung. Neu ehinh 

saeh BHYT eiia Nha nude la su hd trp ve mat kinh 

te, san se ganh nang tai chinh ve chi phi y te eho 

ngudi dan, thi Luat Kham benh va chua benh nam 

2009 lgi quy dinh vS mat thu tyc, hlnh thiic ddi vdi 

qua trinh kham benh, cy the Id cac quy^n va nghia 

vy ctia ngudi bOnh, ngudi hanh nghe kham chira 

benh, eac dieu kien hanh nghe kham chua benh, 

quy dinh ve chuyen mdn ky thuat trong kham chiia 

benh, dieu kien bao dam cdng tac kham benh, chfla 

benh, ap dung ky thuat, phuang phap moi trong 

kham chiia benh, sai sot chuyen mdn ky thuat, giai 

quyet khieu nai, td eao va tranh ehdp trong kham 

chua benh, diSu kien bao dam cdng tac kham benh, 

chua benh. Day la nhCrng quy dinh ca ban cua phap 

luat, dam bao cho ngudi dan quyen duac cham sdc 

siic khde, mOt trong nhiing quyin ca ban cua con 

nguoi. 

Quyen dupe cham sdc siic khde mdt ldn nira 

dupe tai khang djnh trong Hign phap nam 2013, 

theo dd: "Mpi ngudi cd quyen dupe bao ve, eham 

sde siic khoe, binh dang frong viec sii dung cac 

djch vu y te va ed nghia vu thyc hien cac quy dinh 

vk phdng benh, kham benh, chiia benh. Cac hanh vi 

de dpa cupe sing, siie khde eua nguai khac va cpng 

dong bi nghiem cam" (Dieu 38). So vdi cac ban 

Hien phap trudc day, Hien phap nam 2013 da nhan 

manh den "quyen binh dang trong viec su dyng cac 

dich vy y te eua ngudi dan". Tat ca mpi cong dan 

Viet Nam, khong phan biet giau ngheo, dia vj xa 

hdi, dan tdc, ton giao, gidi tinh... deu co quyen 

dupe tdn trpng, dupe ddi xii y te va thy hudng cac 

dich vu, CO sd vat chat nhu nhau. Day la diem mdi, 

dap ling ddi hoi khach quan ciia thye tien ddi sing. 

Sy tang truotig kinh te phai di doi vdi edng bang va 

tien bp xa hpi, trong do cd viec dam bao quySn binb 

dang sir dung cac dich vu y te cua nguoi dan. Dieu 

nay eho thay, quyen dupe cham sde siic khde noi 

rieng va quyen con nguoi ndi chung, trong Hi6n 

phap nam 2013 da dupe bo sung va hoan thien hon. 

2. Thirc trang quyen dirg'c cham soc sue khde 

cua ngirM dan va mot so kien nghi 

2,1. Ve bao hiem y te 

Luat siia ddi, bd sung mpt so dieu ciia Luat Bao 

hiem y te nam 2014 cd nhieu diem mdi quan trpng, 

cd tinh dot pha, hOi nhap qudc te, md rdng quyen 

loi cua ngudi tham gia BHYT, dac bi6t la dfli tuong 

ngudi ngheo, can ngheo, dan tpc thieu sd dang sinh 

song tai vimg co dieu ki$n kinh te - xa hOi khd 

khan, dae biet kho khan; ngudi dang sinh sdng tai 

vung bien dao, nham myc tieu tien tdi BHYT toan 

ddn. Viec sira dfli, bd sung Luat ldn nay quan tSm 

nhieu den quyen lpi cua ngudi tham gia BHYT, md 

rpng pham vi quyen lpi BHYT va mure hudng 

BHYT, nhdm giam ganh nang chi phi kham chiia 

benh, tang kha nang tiep can dich vy y te ddi vdi 

mOt so ddi tupng chinh sach^. Cho den nay, Luat 

Bao hiem y tk (siia ddi) mdi di vao thuc tien ddi 

sdng hon mpt nam, tuy nhien, danh gia chung ve 

tinh hinh thue hien, ed thi thdy mOt so van de tfln 

tai sau: 

Thu nhdt. thii tuc thuc hien BHYT cdn rudm ra, 

gdy kho khan, phiSn ha khiSn cho nguoi benh 
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khdng dupe didu tri kip thdi. Didu nay dac biOt thdy 

ro d thu tuc chuySn tuyIn benh vien, hau het cac 

bOnh vien tuyen dudi dku mudn giii ngudi benh d 

lai, vi khdng phai tach BHYT di theo ISn ca sd 

kham, chiia benh tuyen trdn, mat chi tidu kham 

BHYT. Thirc te cho thay, khdng it cac trudng hpp, 

dii cac benh vien tuyen dudi khdng du dieu kien de 

chiia tri benh, song benh vien tuydn dudi vdn tim 

du mpi ly do de giu benh nhan d lai. Chi din khi 

nguoi benh nguy kich, bdnh vien mdi cho chuydn 

tuydn. Dieu nay khien cho viec didu tri cua benh 

nhan d tuyen tren gap rat nhieu khd khan. Khong it 

trudng hpp da qua muon, khdng dupe dilu tri kip 

thdi, bOnh tinh ngay cang nang hon, tdn kem chi 

phi dieu tri, nguy co tii vong cao... Nguyen nhan 

ciia van de eo nhieu, trong do eo ca che thanh toan 

chi phi kham chiia bOnh eiia BHYT. Theo quy dinh, 

ddi vdi nhimg benh nhan chuyen tuyen dieu tri, co 

sd kham chfta benh cho benh nhan chuyen vien 

phai ehiu mpi chi phi eiia ngudi benh d tuyen tren 

ma khdng dupe biet chi phi dd la bao nhieu. Chi 

ddn het nam, khi thanh quydt toan mdi biet, cd the 

rat ldn va phai chd nhieu thang sau BHYT mdi cap 

bu. Mat khac, benh vien tinh va BHYT d dia 

phuang se phai tra mdt chi phi ldn hon neu benh 

nhan dupe ehuyen vS tuyen cudi. Trong khi dd, 

lupng ngudi mua BHYT d cac tinh cdn qua it, nguy 

ca vd quy bao hiem ludn thudng true. 

Thir hai, quy dinh ve che dO thanh toan BHYT 

eho ngudi benh edn nhieu vudng mac. Ddi vdi 

trudng hop kham benh, chfta benh frai myen, Luat 

Bao hiem y tl (sua ddi) quy dinh, neu benh nhan 

dilu fri npi tni thi miic hd trp cua BHYT tang thdm 

10% so vdi quy dinh trudc kia, tiic la tuyen huyen 

dupe hd frp 70%, tuyen tinh dupe ho frp 60%, 

tuyIn trung uong dupe hd frp 40% {Dieu 22). Tuy 

nhien, ddi vdi ngudi di kham, ke don, dieu tri ngoai 

tni thi se khdng dupe BHYT thanh toan hd trp. Cd 

the thay, viee tang muc hudng the hien su no luc 

cua BHYT frong viee ho trp ve mat tai chinh cho 

ngudi dan khi di kham chua benh, dap img nhu cau 

ciia ngudi tham gia bao hiem, nhat la vdi nhiing 

trudng hop dieu fri ky thuat cao, chi phi ldn. Tuy 

nhien, ddi vdi quy dinh khdng hfl trp thanh toan cho 

ngudi di kham, ke don, dieu tti ngoai ttii, can phai 

dupe xem xet lai. Myc dich ciia viec thay ddi nay 

nham phan nao khac phuc tinh trang kham chua 

benh vupt tuyet, trai tuyen khdng can thiet, song 

dieu nay vd hinh ttung da anh hudng din quyIn lpi 

chinh dang cQa nhftng ngudi kham chfta benh ngoai 

tni, frong khi hp van dong BHYT. Tinh chat binh 

dang, cdng bang frong quyen dupe bao ve, cham 

sdc sftc khde cua ngudi dan da khdng dupe bao 

dam. 

Thic ba, tinh frang lam dung, true lpi tir quy 

BHYT da anh hudng true tiep tdi quyen ciia ngudi 

tham gia BHYT. Trong do ldi vi pham chu yeu cua 

cac CO sd kham chfta benh nhu chi dinh va ap gia 

thuoc dieu tri, dieh vu ky thuat khdng diing quy 

dinh. Rat nhieu benh vien cd tinh trang sii dyng 

thude khdng co frong danh muc dupe BHYT chi fra 

de chi eho benh nhan, ehi dinh thude khdng phii 

hop vdi chan doan, lam dyng thude, cho thude mpt 

each rpng rai, ton kem. () nhieu benh vien, cac bac 

sy ehi dinh su dung khang sinh dat tien dieu tri du 

phong rpng rai, ehi dinh su dung eae thude hd frp 

dieu tri (khdng phai thude dieu tri) rat "thoang". 

Khdng it trudng hpp bac sT edn cap thude BHYT 

ngoai tni eho benh nhan khdng co the BHYT hoac 

uu tien ghi don cap nhieu loai thuoc quy, hiem (cd 

ca nhftng loai thude chua dupe Bd Y te cho phep 

luu hanh); cap thude nOi eho benh nhan, nhirag lai 

xin chi tien thuoc ngoai cd gia thanh cao hon. Ben 

canh do, mdt sd benh vien cdn tdn tai sai pham 

nghiem frpng trong viec lam dung ke khai nham 

bdn nit quy BHYT, nhu thdng ke ttomg lap, thong 
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kd khdng lam chi phi kham chfta benh BHYT tang 

len so vdi thuc tl, thing ke ngoai dinh suat va ddc 

biet la lap hi sa kham chua benh ngoai tni khdng 

ed chu ky benh nhan, chii ky ca sd kham chfta 

b?nh, ngudi lgp bang ke; chi dinh thuoc khong cd 

bien ban hpi chin... Sy lam dung quy BHYT xuat 

hien ngay ca tu phia don vi bao hilm, thi hien d 

vide cdp the khdng cho ngudi than. Co khdng it 

tnrdng hpp, can bO BHYT thdng dflng vdi co sd y 

tl bd qua vipe kilm soat hd so benh an, xac dinh 

suit phi, frdn thanh toan ttiyen 2 khdng diing, thgm 

chi la lap bl so benh an khdng dl tham 6. Vl phia 

ngudi cfl the BHYT, sy iam dung pho biln la 

thudng xuydn din co sd y te xin dupe cap phat 

thude du khdng bi benh, hodc tim mpi each de dupe 

sft dung dich vy kJ thuat cao dii dieu do la khdng 

can thiet. 

Nguyen nhan ciia tinh frang lam dyng nay cd 

nhilu, nhung tieu bilu nhat do la do ca quan 

BHXH khdng dupe phap lugt giao cho chftc ndng 

thanh fra, xii ly nhihig hanh vi vi pham. Theo quy 

dinh tai Dilu 46 Luat Bao hiem y te, vi?c thanh tra 

BHYT do thanh fra y te thuc hien. Tuy nhien, cd 

mOt tĥ fc te dang nggi hien nay la tuang quan gifta 

sfl lupng thanh fra y te va sd luong ca sd kham 

chfta benh, cap phat thude cd su chenh Idch vd cung 

ldn. Theo thdng ke ciia Bp Y te, tinh den thdi diem 

cudi nam 2013, ea nude cd 1.200 benh vien cdng va 

171 benh vien tu nhan, 30.000 phdng kham tu 

nhan, frong khi do ehi ed 290 thanh fra y tl^. Su 

thilu hut luc luong cpng them khdi lupng edng viec 

ldn da dan den sd vu viee dupe thanh fra, xii ly cdn 

it, CO nhieu ttirdng hop bd sdt sai pham hoac khdng 

dupe thuc hien. 

Cd thi thiy, nhung tdn tai ban chl fren day phin 

nao da lam giam di y nghia eiing nhu lpi ich ciia 

BHYT, anh hudng ttrrc tilp din quyIn lpi ciia 

ngudi tham gia BHYT. Thue tl dang ddi hoi cac 

nha hogch dinh chinh sach, eac nha lam luat cin 

phai quan tam, de ra eae giai phap hpp ly nhdm 

khdc phyc tinh trang neu tren, hudng tdi muc tifiu 

BHYT toan dan mii Vi$t Nam ddt ra. 

2.2. Ve vi$c khdm b§nh, chua b^nh 

Lugt Kham benh, chfta benh ra doi nam 2009 

voi nhiing quy dinh ey the, da gop phin to ldn trong 

viec bao dam quyen dupe cham sdc siic khde cua 

ngudi dan. Nhihig quy dinh ciia luat Id tien dl dl 

nhung ngudi hanh nghe y thuc hi^n diing nguyen 

tac, dao dftc nghe nghiOp cua minh, ddng thoi giiip 

cho ngudi benh dupe kham chua benh hieu qua, 

dupe tiep can voi dich vy y te hiOn dai. Tuy nhien, 

trong th\re te, viec thyic hien Ludt Kham b^nh, chfta 

benh cdn ton tai nhieu van de can phai dupe ban 

bac, giai quyet nhu: 

Thir nhdt, cac van bdn quy pham phap luat ve 

chat lupng, dich vu y te chua hoan thien, thieu cac 

tieu chi danh gia chat lupng hiOu qua hay hoat ddng 

kiem fra giam sat cdn ban che, thidu he thdng giam 

sat mang tinh chat du phdng. 

Thir hai, trinh dp chuyen mdn va dgo due nghS 

nghiep cua mdt bO phan y, bac sy chua tot, khien 

cho ngudi bpnh va than nhan thieu tm tudng, khong 

hai long. Thye te cho thay cd rat nhieu sai sdt frong 

qua trinh khdm chfta benh cho benh nhan, tu tham 

kham, chan doan den dieu tn. Dac biOt la su cau 

tha, tac fraeh ciia dpi ngu nhan vien y te. Mac du, 

Lugt Kham bpnh, chfta benh dd cd nhiing quy dinh 

cy thd vl fraeh nhiem cua dOi ngii y, bac sy frong 

viec kham chua benh (Dilu 35, 37, 39, 40) ciing 

nhu dua ra ca che bao ve quydn cua ngudi kham 

benh, chua bOnh thdng qua khieu nai, khdi kien 

(Dilu 79 va Dilu 80), tuy nhien frdn thyc tl, nhftng 

quy dinh nay chua thyc sy mang lai hieu qua. 

Thu ba. chit higng kham chfta benh cdn chua 

dap ling dupe nhu ciu ciia nhan dan, nhit la 6 

nhftng ttiyin y tk ca sd va cac tinh miln mii, viing 
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sau, vung xa, dieu nay da din den tinh frang qua tai 

cho cac bpnh vien tuyen tren va gay khd khan, 

phien ha cho ngudi benh. Khdng it trudng hpp, do 

hgn ehl vl fr^ng thilt bi, ky thuat va ttinh dO 

chuyen mdn ciia y bac sT, bOnh nhan phai kdo dai 

thdi gian dieu tri vua ton kem vua vat va, lang phi 

thdi gian, tidn bac, vfta nguy hgi den tinh mgng. 

Trong nhung nam gan day, ngay cang cd nhilu 

nguoi benh lya chpn phuang an ra nude ngoai dilu 

tri. Dieu nay da anh hudng khdng nhd den uy tin 

ciia Nganh Y tl, gay thit thoat ngudn thu cho Nha 

nude va dgc biet da phan anh ro thyc trang quyIn 

dupe eham sdc sue khde ciia ngudi dan khdng dupe 

dam bao. 

Thu tu, ket qua cham sde siic khde toan ddn 

chua ddng deu, cd sy ehenh Idch ldn vl tinh trang 

sue khde giua cae vung miln. Cong tac y tl dy 

phdng cdn nhieu thach thue. Cdng tac tuyen truyen 

chua den dupe vdi mpi ngufli dan, dich vu kham 

chfta benh cdn nhidu han che, dac biet la cac vung 

kho khan, chua hien khai vipe kiem dinh chit 

lupng kham chua benh. 

2.3. Mgt so kien nghi 

Nham dam bao quyen dupe eham sde sue khde 

ciia ngudi dan, thyc hien BffYT toan dan, md rdng 

tiep cgn va sft dung cac dieh vy y te cd chat lupng, 

theo chiing tdi, can quan tam mpt sd van de sau 

day: 

2.3.]. Trong viec thuc hien cdc quy dinh ve bdo 

hiem y te 

- c in tdng cuong phoi hpp thuc hien cdng tae 

thanh tra, kiem tra vipe thyc hien eac quy dinh cua 

phdp luat vl BHYT; chu dOng tt-ao cho ca quan 

BHXH chiic ndng thanh tra, xu ly nhftng hanh vi vi 

ph îm phap luat vl BHYT nhdm giam thilu ganh 

nang cho thanh tra y te, eae ca quan quan ly nha 

nude va co quan chftc nang; nang cao nang luc hp 

thing quan ly nha nude vl BHYT tft tiling uong 

den dia phuang frong do ehiic nang, nhiem vy quan 

ly nha nude phai dupe phan dinh ro rang; thanh lap 

va phat huy vai frd ciia cac hpi ddng chuydn mdn 

frong he thdng BHYT, phuc vu cho qua trinh xay 

dyng, hoan thien va sita ddi bo sung goi quyen lpi 

BHYT, danh muc thude BHYT, danh mye ky thuat 

BHYT... 

- Can cai each thu tuc hanh chinh frong td chuc 

kham chua benh voi BHYT theo hudng tinh gpn, 

don gian hda thu tuc, quy frinh kham chua benh, 

day manh ung dyng edng nghe thdng tin trong 

quan ly cac thii ttic hanh chinh d cac ca sd y tl, dc 

giam phien ha, nit ngan thdi gian, tao dilu kien 

thuan lpi eho ngudi tham gia BHYT dupe thy 

hudng tdt nhat cac dich vu y te; day manh cdng tac 

ttiyen truyen, phd bien va hudng ddn thuc hien 

phap luat ve BHYT, xac dinh vai frd quan frpng 

ciia Nganh Y te va Bao hiem xa hpi frong viec 

tuyen truyen dd mdi ngudi dan hiiu va ty giac 

tham gia BHYT. 

2.3.2. Trong viec thuc hien cdc quy dinh ve 

khdm benh. chua binh 

- Can tdng cudng cdng tac quan ly, thanh fra, 

giam sat vide thuc hien eae quy dinh cua Luat 

Kham benh, chua benh; bd sung eac quy dinh ve 

tieu chi danh gia chat lupng y te vao Luat Kham 

benh, chua benh, tao can eft ro rang, cy the eho viec 

thanh fra, kiem tra, giam sat. Chii frpng tinh hpp ly 

frong viec phan cap quan iy y te, ve phia BO Y te, 

can tiep tuc phan cap, phan quyen, phat huy tinh 

nang dpng, sang tao, quydn ty chii, tu chiu fraeh 

nhiem eiia cac don vi sy nghiep frong qua trinh giai 

quyet eac cdng viec cd lien quan. Doi vdi Sd Y te, 

can nang eao vai fro, trach nhiem frong edng tae td 

chuc thuc hien, kiem fra giam sat hoat ddng y te tai 

dia phuong. 

- Can tao co che thuSn lpi va khuyin khich phat 

(Xem Hep trang 26) 

oan chCi & Phdp lu$t EQ 




