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I-RAC, CRUTM VA HD-981: NHUTNG DIEU RUT RA TlT HANH VI 

CAC NU'6C LOfN VI PHAM LUAT QUOC TE 

Le Nhu Mai' 

Tom tat 

Viec cdc nuac lan nhieu ldn vi phgm ludt quoc te ddt ra yeu 
cdu nghien cm nguyen nhdn tgi sao. Ba truong hap My xdm luac 
I-rdc (2003), Nga sap nhap Crrnn (2014) vd Tnmg Qudc hg dat 
gidn khoan HD~98I a Bien Dong (2014) da cho thdy ba nguyen 
nhdn ca bdn gidi thich ly do cho tinh trang tren. Mot Id, cdc nuac 
lan khong co y thuc tudn thu ludt quoc te vi cdm thdy bi ludt bo 
buoc trong hdnh dgng vd nhdn thiec duac lai ich cdng nhu tinh 
khd thi ciia vi^c vi pham. Hai la, cdc che tdi trimg phat chua co 
tinh ran de hieu qud doi vai cdc nu&c l&n. Ba la, he thong ludt 
quoc te hien nay vdn con cdc ke hd giup cdc nuac lan co ca de 
chinh ddng hda hdnh vi vipham cua minh. 

Tu khda: nude ldn, luSt qudc te, vi pham, ran de 

Md-d4u 

Sau khi Chien tranh Lanh ket thuc, nen chinh tri quoc ti hien dai da 
chiing kien nhieu vu viec vi phsim luat qudc te ro rang cua cac nude ldn.' 

• Nghien cijru vien, Vien Nghien cijru Chien luac Ngoai giao. Hoc vien Ngoai giao. 
' Thuat ngii "nuac Ion" chi nhimg nuac co siic manh vugt trpi hon nhieu so vai phan 
16n cac quoc gia tren the giai noi chung, co tam anh hu6ng/quy6n luc Ion trong nhiSu 
ITnh vyc ciia doi song qudc te va cuoi cung la co tu duy ba quyen, day tinh chii dpng va 
ap dat. Trong moi giai doan lich six khac nhau ciia he thong cac quoc gia chii quyen hien 
tai, so lucmg va ten goi ciia cac nuoc 16n cung khac nhau. Chang han, trong giai doan 
truoc Chien tranh The giai thu nhat, he thong quoc te co 6 nuoc Ion g6m Anh, Phap, 
Nga, Diic, 1-ta-li-a, Ao - Hung. Sang den giai doan truoc Chiin tranh Th^ gioi thu hai, 
he thdng qu6c tg lai bao g6m 7 nuac Ion g6m Anh, Phap, Diic, My, I-ta-li-a, Nhat, Lien 
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Nam 1999, My din dSu NATO can thiep vao tmh hinh Kosovo mi 
khdng dugc su uy thac tu Hoi dong Bao an Lien Hgp Qudc (UNSC). 
Nam 2001, My tdn cdng Ap-ga-ni-xtan, lat dd chi dp Tahban vdi danh 
nghia phat dpng cupc chien chdng khung bd, trai vdi nguyen tac cam su 
dung vii luc va nguyen tic chi su dung vii luc khi duac UNSC uy thac, 
trai vdi quy dinh vi phdng ve chinh dang do to chuc khung bd Al Qaeda 
da tSn cong My vu 11/9 chii khdng phai TaUban. Nam 2003, My tiip tyc 
lay danh nghia dd, cung vdi ly le I-rac tang trix vii khi hda hpc, di xam 
lupc nude nay, lat dd Tdng thdng I-rSc Saddam Hussein, trai voi quy 
pham Jus cogen^ c4m sOr dung vu luc. Nam 2008, Nga dua quan vao lanh 
thd Gruzia, tham chiin trong cu^c chiin 5 ngay giiia Gmzia va hai vung 
tu tri Nam Ossetia, Abkhazia, trai voi nguyen tic ca ban ciia luat qudc ti 
la khdng can thiep vao cdng viec npi bp cua qudc gia khac. Thang 
03/2014, Nga sap nhap ban dao Crum (gdm nude Cpng hda tu tri Cnrm 
va thanh phd Sevastopol) vao lanh thd lien bang sau cudc trung cau dan 
y day tranh cai ciia chinh quyen Crum, trai vdi nguyen tac tdn trpng dOc 
lap, chii quyen va toan ven lanh tho cua cac qudc gia. Cung nam do, vao 
thang 5, Trung Qudc ha dat trai phep gi^n khoan nude sau HD-981 vac 

X6. Trong thoi ky Chign tranh Lanh, h6 thong quoc ti gom hai sieu cudng la My va 
Lien X6. Con a he thong quoc tk hi?n tai, c4c nu6c lan ma bai viet nhac den bao g6m 6 
nuoc/khoi: My, Trung Qu6c, Nga, Nhat Ban, An Dp, Lien minh chau Au (EU) (d^ bift 
1̂  thanh viSn Diic va Phap - nuoc so hiiu vu khi hat nhin va la tĥ inh vifin thuang tn̂ c 
cua UNSC). 
^ Quy pham Jus cogen, hay quy pham m^nh l?nh chung, la mpt trong hai loai quy ph în 
cua luat quoc te (ben canh quy pham tiiy nghi). Quy ph^m Jus cogen quy djnh cdc quy 
tac xii su, CO gia tri r^ng bu^c cac chii the doi vai cac quyen, nghia vu hay trdch nhi$m 
phdp ly quoc tS khi tham gia quan h$ phap luat quic te, co hi$u Ivc bit bupc chung vd 
c6 gia tri toi cao doi vcfi mpi chu the, trong mpi m6i quan he phdp luat qu6c tS, dupe 
ghi trong Nghi quySt 2625 (XXV) ciia Dai Hpi ding Lien Hop Quoc (1970). Trong khi 
d6, cac quy pham tuy nghi dupe hmh thanh d^a tren su thoa thuan giua cdc quflc gia, 
trong do cdc ben ty xac dinh pham vi quyen vd nghia vy trong mgt quan hf phap lû t 
quoc te cy the. Ngoai ra, cdc quy phsim nay phdi c6 n§i dung khflng trai vdi quy p h ^ 
Jus cogen. Nguon: Truong Dai hpc Luat Ha Npi, Gido trinh Luat quoc te (Ha Npi: Nha 
xudt ban Cong an Nhan dan, 2009): 17-18. 
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khai thac dau khi trong vimg dac quyen kinh te (EEZ) va them luc dia 
200 hai ly cua Viet Nam, lam trai vdi cac quy dinh cu thi dupe ghi nhan 
trong Cdng uoc Lien Hpp Qudc ve Luat Bien nam 1982 (UNCLOS) ma 
ca Viet Nam va Tnmg Qudc deu la thanh vien. 

Trude thuc trang nhieu lan vi pham cua cac nuoc ldn, trat tu dua 
tren luat le (mle-based order) ngay cang bi lung lay. Cac nude Vm vdn da 
cd tim anh hudng vupt trdi trong he thong qudc ti nen he qua cua viec vi 
pham luat cua hp se cang co tac ddng ldn hon nhieu so vdi viec cac nude 
vua va nhd vi pham, de dpa den hda binh, dn dinh va thinh vuong cua 
the gidi. Dieu nay lam nay sinh nhu cau nghien cuu nguyen nhan tai sao 
cac nuoc ldn vi pham luat qudc te nham giai quyet tinh trang ndi tren. De 
dap ling nhu cau do, bai viet se phan tich su vi pham cua cac nude ldn, tur 
do chi ra nguyen nhan cac nude Icm bat chap lam trai luat qudc te. Do 
gioi han dp dai, bai viet se di sau nghien cuu ba tmdng hop vi pham luat 
qudc te dien hinh gan day nhat cua ba nude ldn khac nhau: (i) My xam 
lupc I-rac (2003); (ii) Nga sap nhap ban dao Crum (2014); (iii) Tnmg 
Qudc ha dat gian khoan HD-981 d Biin Ddng (2014). 

Nhung quy pham lu^t bi vi pham 

Nhu da neu trong Mo dau, trong cac lan vi pham luat quoc te, cac 
nude ldn diu su dung mpt cai cd de bien minh cho hanh vi vi pham ciia 
minh, chiing minh rSng hp khdng vi pham chinh nhiing quy pham luat 
qudc ti ma hp gdp phdn xay dimg nen, va nhung hanh vi cua hp tudng 
chung nhu chinh dang va hop phap nhat cd the. Chhih vi vay, ndi ham 
khai niem "vi pham luat qudc ti" can dupe lam ro. Do giiia luat qudc gia 
va luat qudc ti cd tdn t^i quan he bien chiing, trong do luat qudc gia cd 
anh hucmg mang tinh quyit dinh din su hinh thanh va phat trien cua luat 
qudc te cdn luat qudc te thi cd tac ddng tich cue nham phat trien va hoan 
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thien luat qudc gia;̂  nen cd the ap dung ly thuyit ve vi pham luat qudc 
gia de xac dinh ndi ham cua khai niem "vi pham luat qudc te". Theo do, 
trong luSt qudc gia, vi pham phap luat la hanh vi trai phap luat, ed Idi do 
chii the CO nang luc trach nhif m phap ly thuc hien, xam hai cac quan he 
xa hdi duoc phap luat bao ve.* 

Chu the ciia luat qudc te la cac qudc gia (chii the quan trpng nhat), 
cac tap doan xuyen qudc gia, cac td chiic phi chinh phu, lien chinh phii 
va cac phong trao giai phdng dan tpc.̂  Do bai viet nghien cuu ve viec vi 
pham lu§t qudc te cua cac nude Idn nen chu the ciia luat quoc te se duac 
quy udc la cac qudc gia. Tu day, cd the giai thich cac dau hieu ca ban 
cua hiSn tupng vi pham trong luat qudc te nhu sau: Thif nhdt, vi pham 
luat qudc te la hanh vi dupe cac qudc gia thuc hien. Se khdng cd vi pham 
luat neu nhu cac qudc gia mdi chi diing lai d vi^c cd y dinh vi pham. 
Tren thuc te, y dinh dd phai dupe cu the hda thanh hanh vi thi mdi la diu 
hidu ciia vi pham luat. Thii hai, hanh vi dupe cac qudc gia thirc hien do 
phai trai phap luat, tiie la thuc hien khdng diing vdi nhirng quy dinh cua 
luat qudc te iihu lam nhirng viec ma phap luat cam, khdng lam nhimg 
viec ma phap luat yeu cau, tien hanh hoat dpng vupt qua gioi han, pham 
vi cho phep cua luat... Thu ba, cac qudc gia phai cd Idi trong vu viec, 
tiic la ve mat chu quan, ho nhan thiic va diiu khiin dupe hanh vi cua 
minh, biit hanh vi la trai phap luat nhung vSn thuc hien. Cuoi ciing, cac 
qudc gia vi pham luat qudc td phai ed day du tu each mdt qudc gia dugc 
quy dinh trong Dieu 1 Cdng udc Montevideo vi quyin va nghia vu cua 
cac qudc gia. 

^ Trudng Dai hoc Luat Hd Npi, Gido trinh Ludt qudc ti (Ha Noi: Nha xuit ban Cong an 
Nhdn dan, 2009): 36-37. 
'^ Trucmg Dai hpc Luat Hd Npi, Gido trinh Ly luan Nhd nuac vd Phdp lugt (Ha Npi: 
Nha xudt ban Cong an Nhan dan, 2012): 205-209. 
^ Truong Dai hpc Luat Ha Npi, Gido trinh Luat quoc ti (Hd Npi: Nhd xudt bdn Cong an 
Nhan dan, 2009): 8 
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Tir nhimg phan tich tren, cd the nhan dinh cac qudc gia vi pham luat 
qudc te khi hp cd hanh vi lam trai nghia vu qudc ti ma hp da xac nhan su 
rang bupc cua minh vao thcri diem thuc hien hanh vi dd.̂  Trong ca ba 
tmdng hop nghien ciiu da neu, chu the ciia cac hanh vi vi pham diu la 
cac quoc gia (My, Nga, Trung Qudc); vi mat chu quan, cac nude nay 
nhan thiic dupe hanh vi ciia minh la trai lu^t nhung vin th\rc hign va ca 
My, Nga, Tmng Qudc deu cd diy du tu each cua mpt qudc gia nen di 
chiing minh hanh vi ciia ba nude nay trong cupc xam lupc I-rac, vu viec 
sap nhap Crum va viec ha dat gian khoan HD-981 la "vi pham", cin vien 
dan nhiing quy ph^m luat qudc ti ma hp lam trai.' 

Tructng hcfp My xam lucre I-rdc 

Vao ngay 20/03/2003, lay cd tmy lung cac phin tii khung bd trong 
mang ludi cua Al-Qaeda, thu hdi va tieu hiiy hit vii khi hiiy diet hang 
loat. My da dan dau lien quan 30 nude dd bd va xam lupc I-rIc, lat dd 
dng Saddam Hussein, Tdng thong I-rac liic biy gid. Hanh vi ciia My da 
tr̂ i vdi mpt sd quy dinh cua luat qudc ti, cu thi nhu sau: Thu nhdt. My 
da sii dung via luc ddi vdi I-rac, tiic la da vi pham Dieu 2 khoan 4 cua 
Hien ehuong Lien Hpp Qudc vdi ndi dung la cam cac qudc gia khdng 
dugc sir dung vii lire hoac de dpa su dung vu luc chdng lai cac qudc gia 
khac, cung nhu giai quyet cac tranh chap bang cac bien phap hda bmh, 

^ The Global International Humamtarian Law Centre of Diakonia, "Enforcement of 
International Law", https://wwrw.diakonia.se/en/IHL/The-Law/Intemational-
Lawl/Enforcement-of-IL/. 
' Lu$t quoc te c6 9 loai nguon ca ban: Dieu uac quoc t6; tap qudn quoc tt; cac nguyen 
tac chung ciia luat; phan quySt ciia Toa an Cong ly Quoc te Lien Hpp Quoc; nghi quyet 
ciia cdc to chiic lien chinh phii, dac biet la Nghi quyet cua UNSC); hanh vi phdp ly dan 
phuong ciia quoc gia; cuoi ciing la cdc hoc thuyet ve luat quoc te. Do dieu uac quoc t& 
la loai nguon pho bien nhat, ngutri viet se su dyng thuSt ngu ndy de chi cdc quy pham 
luat quflc te - cdc quy tac xii su, co gia In rdng bupc cac chu the doi vai cac quyen, 
a^iia vy hay trach nhi?m phap ly quoc tl khi tham gia quan h? phap luat quflc ik. Theo 
Tniong Dai hpc Ludt Ha Npi, Gido trinh Luat qudc te (Hd Npi: Nha xuit ban Cong an 
Nhan dan, 2009): 17,25-32. 

https://wwrw.diakonia.se/en/IHL/The-Law/Intemational


thuong lupng, hda giai. Ly do t^n cong I-rac vi nudrc nay tang trir via khi 
buy diet hang loat cua My la khdng he thda dang bdi khdng cd quy dinh 
nao cho phep cac qudc gia tan cdng cac nuoc khac vi ly do ndi tren. 

Thu hai, ngay ca khi xet den cac tmdng hpp ngoai le ma cac quic 
gia dupe phep su dung vii lire thi hanh vi eiia My ciing la vi pham luat. 
Ngoai le diu tien la nhan dupe su uy thac ciia Lidn Hpp Qudc theo quy 
dinh cua Diiu 42 v^ 44^ trong Hiin ehuong. Nghi quyit 1441 ciia UNSC 
khdng hi khang dinh rang LiSn Hpp Qudc se dung bien phap quan sir, 
cung khdng iiy thac cho ai quyen s^ dung vii luc ddi vdi I-rac.̂  Vi the, 
hanh ddng ciia lien quan thuc chat khdng he dupe td chiic nay liy quyen. 
Ngoai le tiep theo la quyen phong v? chinh dang dupe ghi trong Dieu 51 
ciia Hien chuang."^ Tuy nhien, I-rac khdng he tan cdng My nen My cang 
khdng the bien minh cho hanh dpng cua minh bang viec vien dan Dieu 
51. 

Thu ba. My da xSm lupc lanh thd ciia I-rac, lat dd chinh quyen cua 
nude nay va lap ra mdt chinh quyen than My mdi. Day chinh la hanh vi 
vi pham khoan 1,4, 7 Dieu 2 trong Hien ehuong ve nguyen tac tdn trgng 
ddc lap, chu quyen, toan ven lanh thd va khong can thi$p vao cdng viec 
npi bp ciia cac nude thanh vien. 

^ Difiu 42 quy djnh quyen ciia UNSC dupe sii dung vu luc; Dieu 44 quy dinh ve vi?c uy 
thac mpt thdnh vien Lien Hpp Quflc sii dung vii lye. 
" Nghi quyet 1441 cua UNSC yeu cdu I-rac tu chiing minh khong co vG khi hiiy diet 
hdng loat a tren lanh tho ciia minh. Tuy nhi6n, Nghi quySt khong M neu ra cdc bien 
phap cy the de trung phat nuoc nay n6u I-ric ti6p tyc vi pham, cGng khflng nhic den 
vi$c ty dpng su dyng vu lye. Theo United Nations, "United Nations Security Council 
Resolution 1441 (2002)", http://www.un.org/Depts/unmovic/documents/1441.pdf. 
'" Dieu 51 quy dinh cdc quic gia co quySn ty ve cd nhdn hay tap th6 chinh dang chi khi 
bi tan cong vu trang. Dieu kien de sii dyng vu lye theo quyen tu ve chinh dang nay Id 
hanh vi ty v6 phdi tuang xiing v6i hinh thiic tin cflng. 
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Tru&ng h^ Nga sap nhap Crum 

Vao ngay 18/03/2014, Tdng thdng Nga Putin, "Thu hrdng" Crum 
Sergey Aksyonov va "Thj tmdng" Sevastopol da ky Hiep udc chinh thiie 
sap nhap Crum vao lanh thd cua Nga. Tmdc dd, ngay 16/03/2014, Crum, 
mdt nude cpng hda tu tri thupc Cdng hda U-crai-na da td chiic cudc 
trung cau dan y gay tranh cai. Ket qua cho thiy cd ban 96% ngudi dan 
Crum ling hd vide sap nhap vao Nga. Trong bai phat biiu ngay sap nhap 
Crum, Tdng thdng Nga Putin tuyen bd viec sap nhap nay la phii hpp vdi 
quy pham Jus cogen dan tdc tu quyit va dap ling nguyen vpng chinh 
dang cua ngudi dan Crum." Hanh vi cua Nga da vi pham mdt sd diiu 
khoan luat qudc tB nhu sau: Thu nhdt, Nga vi pham quy pham Jus cogen 
vi nguyen tic tdn trpng ddc lap, chu quyin, toan ven lanh thd va khdng 
can thiep vao cdng viec ndi bd ciia cac nude thanh vien Lien Hop Qudc 
bdi Cnrm da la lanh thd thupc Cdng hda U-crai-na hi nam 1954 theo 
quyet dinh cat tinh Crum tii Cdng hda Xa hdi chii nghia Xd Viit Lien 
bang Nga sang C^ng hda Xa hdi chu nghia Xd Viet U-crai-na ciia lanh 
dao Lien Xd Khmshchev. 

Thu hai, Nga ciing da vi pham cac nguyen tac lien quan din thu die 
lanh thd trong luat qudc te. Dii rang quyen tu quyet ciia ngudi dan Crum 
la mdt dieu kien quan trpng de Nga thu dac ban dao nay, nhung Crum 
khdng phai la lanh thd v6 chd hay bi bd roi nen Nga khdng the dung bien 
phap chiem cii hiiu hieu hay thu dac bang thda thuan vi U-crai-na khdng 
he chuyen nhupng lai Crum cho Nga. 

Trudng hgp gidn khoan HD-981 

Vao ngay 02/05/2014, Trung Qudc da ha dat gian khoan nude sau 
HD-981 cua Tap doan dau khi Hai Duong (CNOOC) trong vung them 
luc dia va EEZ ciia Viet Nam. Gian khoan dupe dat d vi tri each bd bien 

" Kremlin, President of Russia, "Addressby President of the Russian Federation", ngay 
18/3/2014, http://en.kremlin.ru/events/president/news/20603. 
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Viet Nam gin 120 hai ly. Tiip din, vao ngay 27/05, Trung Quoc da di 
chuyen vi tri ciia gian khoan den vi tri mdi van nam sau trong vung them 
lue dia va EEZ cua Viet Nam, each vi tri cu 23 hai ly vi hudng Ddng 
Ddng BIC (east-northeast). Va phai din ngay 16/07/2014, gian khoan 
cung tau hd tdng mdi di chuyen ra khdi vung bien ciia Viet Nam. Hanh 
vi ndi tren ciia Tmng Qudc da ISn lupt vi pham Dieu 57 va 77 ciia 
UNCLOS 1982 quy dinh vi chiiu rpng 200 hai ly eiia EEZ va vung thim 
luc dia, ciing nhu quyin eiia cac qudc gia ven bien ddi vdi hai vung nude 
nay. Theo dd, vdi vi tri dat gian khoan, Trung Qudc da tien hanh hô t 
ddng tham dd, khai thac diu khi hoan toan trong viing biin 200 hai ly 
cua Viet Nam ma khdng dupe cho phep tii tmdc, trai vdi quy dinh t̂ i 
Diiu 56 eua UNCLOS 1982,'^ diiu khoan ma Viet Nam va Trung Quic 
deu khdng bao luu. 

Nhirng vi du neu tren giiip khang dinh cac nude ldn da "vi pham 
lu^t qudc ti", hieu theo nghia la hp da "vi pham quy dinh cua mdt vai 
diiu khoan" trong luat qudc te. Do vay, thuat ngii "vi pham luat qudc te" 
trong bai viet dupe dung vdi y nghia nay. 

Nguyen nhan cua hanh vi vi pham 

Cac nude ldn biit ro cac hanh vi ciia minh vi pĥ im luat qudc te 
nhung van bat chap thuc hien do nhieu nguyen nhan. Xet trong mdi quan 
he giua ben vi pham (nude ldn) va luat qudc te, ed the suy luan cdc 
nguyen nhan ndi tren tii cac yeu td cau thanh viec tuan thu luat qudc te 
ciia cac qudc gia. Trong tmdng hpp he thdng luat qudc te hoan toan chat 
che va khdng cd ke hd nao thi de mdt qudc gia tuan thii luat qudc te, can 

'̂  Theo do, diem a, khodn 1, DiSu 56 quy dinh ring cdc quoc gia ven biln c6 quyen chii 
quyen thupc ve tham do, khai thac cdc tai nguyen sinh vat va khong sinh vat. Nghia la, 
cdc quflc gia khac khflng dupe thyc hî n cdc hoat dpng tham do, khai thac trong viing 
d|c quyen kinh te nfiu khflng co sy dflng y cua quoc gia ven bien. 
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cd hai dieu kien, tuong iing vdi hai kieu tuan thii: Thu nhdt, ban than 
qudc gia dd y thiic dupe rang minh phai cd nghia vu tuan thii luat qudc 
te, day la kieu tuan thu chu dpng; Thie hai, cac bien phap tning tri nhiing 
ke khdng tuan thii luat phai thuc su ciing rin, cd tinh ran de rit cao di 
khien cho qudc gia do tu bd y djnh vi pham luat, day la kiiu tuan thu bi 
ddng. Nhu vay, khi mpt qudc gia khdng tuan thii luat qudc ti, d ho thiiu 
mpt trong hai hoac ca hai dieu kien ndi tren. Ndi each khac, cac nude ldn 
vi pham luat qudc te vi ban than hp khdng cd y thiic tuan thu luat; hay vi 
nhiing bien phap tning phat, che tai ciia luat qudc te khdng cd tinh ran de 
vdi hp. Tuy nhiin, tren thuc te, khdng cd mdt he thdng luat nao lai khdng 
cd nhiing Id hdng nbat dinh, du la luat qudc gia hay luat quoc ti. Khi cac 
nude ldn tim cd de bien mmh cho hanh vi vi pham cua minh, hp diu vien 
din chinh cac ke hd trong luat qudc ti. Cd thi ndi, chinh su khdng hoan 
thien eiia he thdng luat qudc te ciing la mdt nhan td tao dieu kien cho cac 
nude ldn thuc hien hanh vi vi pham. Nhu vay, tap hpp cac ly do cau 
thanh nguyen nhan cac nude ldn vi pham luat qudc te bao gdm: (i) Cac 
nude ldn khdng cd y thiic tuan thii luat qudc te; (ii) Cac bien phap trimg 
phat khdng cd tinh ran de ddi vdi cac nude ldn; (iii) He thdng luat qudc 
te cdn tdn tai nhiing ke hd ma cac nude ldn cd the lpi dung dung lam cai 
cd bien minh cho hanh vi ciia minh. 

t thuc khdng tudn thu luat 

Thit nhdt, viec cac nude ldn khdng cd y thiic tuan thu luat qudc te 
tmdc het xuat phat tir chinh ban sac nude ldn ciia hp. Cac cudng qudc tu 
nhan thiic minh la nude ldn va ludn mudn the hien siic manh va tam anh 
hudng vupt trdi ciia minh, hanh vi ludn mang tinh ch&t chu ddng va ap 
dat. Trong mdi tmdng vd chinh phu vdi quy tac sinh tdn la "manh dupe 
yeu thua" cua nen chinh tri qudc te hien dai, he thdng luat, cac quy 
chuan, chuan tac khd cd the bd budc dupe hanh vi ciia ho. Hon niia, cac 
dieu udc qudc te yeu cau su ddi xii binh dang vdi cac qudc gia thanh 
vien trong khi thuc te la cdc nude khdng he binh dang ve siic manh lan 
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tim anh hudng. Dieu nay khien cac nude ldn cam thay bi rang bupc bdi 
cac quy pham luat qudc te ma khdng dupe tu do hanh ddng theo y chi 
ciia rieng minh. He qua la, trong nhiing trudng hpp ma ddi vdi hp la can 
thiet phai vi pham luat qudc te, cac nude ldn se cd xu hudng lua chpn 
hanh vi khdng tuan Ihii luat. 

Ben canh ban sic nude ldn, lpi ich thu dupe tir viec vi pham ciing 
ciu thanh y thiic khdng tuan thii luat qudc te ciia cac nude ldn. Khi viec 
vi pham mang lai nhiing lpi ich to ldn hooi nhiing mdt mat ma vifc khong 
vi pham gay ra, cac nude ldn, vdi tu each la cac chu the duy ly, se l\ra 
chpn hanh vi vi pham. O truong hap nghiin cuu thie nhdt. My xam lupc 
I-rIc tmdc hit vi lpi ich dau md bdi lo sp Saddam Hussein cd the can tro 
hoat dpng khai thac diu md ciia cac cdng ty dau khi My nhu Halliburton, 
Baker Hughes, WeatherFord Intemational, Schlunberger, ExxonMobil 
tai I-rac, My da tim each dung len mdt cai cd rang I-rac tang trir vii khi 
hiiy diet hang loat de xam lupc, tir dd lat dd Saddam Hussein nham dung 
len mdt chinh quyen than My. Chinh quyen nay dam bao duy tri anh 
hudng ciia My d I-rac, rdng ra la ca khu v^c Tmng Ddng ndi chung, 
cung nhu duy tri hoat ddng khai thac dau ciia cac cdng ty My ndi rieng. 
Hien nay, My la mdt trong nhiing nude tieu thu nang lupng hang dau the 
gidi. Trong khi dd, Trung Dong lai la "gieng diu" tni phu bac nhat the 
gidi. Rieng I-rac la nude cd lupng dau md nhieu thii ba khu vuc sau A 
Rap Xe-iit va I-ran.'̂  Ngoai ra, che dp ciia Tdng thdng Saddam Hussein 
bi coi la che dp dpe tai nen viec lat do chinh quyen nay ddi vdi My ciing 
ddng nghia vdi viec dam bao lpi ich phd biin nin dan chu kieu My ra 
toan the gidi A Rap. Nhin chung, ed the kit luan rang, neu khdng vi co 
lpi ich dau md d I-rac thi viec mpt dat nude xa xdi cd tang trir via khi hiiy 

'•* Theo ket qud ciia Nghien cuu Barclays, dang tren tcf Bussiness Insider. Theo Elena 
Holodny, "10 countries sitting on massive oceans of oil". Business Insider, ngay 
21/7/2015, http;//www.businessinsider.com/countries-with-biggest-crude-oil-reserves-
2015-7/. 
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diet hang loat theo nhu My cao bupc hay khong khdng qua ein thiit phai 
tien hanh mpt cudc xam lupc cd quy md ldn nhu vay. 

O trucmg h(rp nghien ciht thu hai, ngoai mat, Nga tuyen bd viee sap 
nhap Cnrm vao lanh thd cua minh 1̂  tdn trpng nguyen vpng chinh dang 
ciia ngudi dan Crum, nhung th\rc chat hanh vi sap nhap nay se giiip Nga 
giii dupe chd diing tai vung Sevastopol ndi rieng va Bien Den chien lupc 
ndi chung, noi ddng can cii quan sir quan trpng ciia nude nay; tang them 
niem tu hao trong ngudi dan Nga v6 chu nghia Dai Nga, tir do cung ed 
niem tin ciia hp vao chinh quyen; ddng thdi dupe hudng lpi tir ngudn dau 
khi tren ban dao nay, mpt loi ich dang ke cho Nga khi ma nen kinh te ciia 
nude nay le thupc rat nhieu vao xuat khau nang lupng (chiem 70% tdng 
kim ngach xuat khau va hon 50% thu nhap tai chinh eiia Nga).''' Neu tinh 
hmh U-crai-na khdng thay ddi theo hudng bat lpi cho Nga, neu Tdng 
thdng U-crai-na Yanukovich cdn cam quyen thi Nga van ed the tiep tuc 
duy tri anh hudng cua minh d Bidn Den ma khdng can phai sap nhap 
Cnrm. Nhu v^y, dap iing nguyen vpng ciia ngudi dan Crum chi la cai cd, 
cdn lpi ich eiia Nga d ban dao nay mdi la nhan td quan trpng nhat thiic 
day Nga sap nhap Crum vao lanh thd lien bang. 

O tru&ng hap nghiin cuu thie ba, viec ha dat gian khoan HD-981 
vao viing them luc dia va EEZ cua Viet Nam the hien hai y do eiia Trung 
Qudc. Thie nhdt, chinh quyen nude nay mudn khang dinh vdi ngudi dan 
Trung Qudc rang hp quyet tam hi?n thuc hda dudng ludi bd nham ddc 
chiim Biin Ddng, phuc vu cho lpi ich sdng cdn ve kinh te va chinh tri 
ciia Trung Qudc, ciing nhu chien lupc cudng qudc bien, phan dau cd 
dupe it nhit 3 trieu km^ bien. Thie hai, Trung Qudc hudng su chii y ciia 
du luan trong nude ra ben ngoai, kich ddng tinh than dan tpc de lam lang 
diu cac cupc biiu tinh cua ngudi dan trong nude, lay do lam ly do thuyet 

'* Hd Ngpc, "Thupc tinh chinh tri cua dau mo va nen kinh te Nga", The gidi Bdn lin, 
ngay 8/1/2016, http://thegioibantin.com/thuoc-tinh-chinh-tri-cua-dau-mo-va-nen-kinh-
te-nga.html. 
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phuc cho viec gia tang ngan sach qudc phdng len den 12.2% ciia chinh 
quydn trong nam 2014.'^ NgoM ra cdn cd mpt sd Ipi ich khac ddi vdi 
Tnmg Qudc nhu gay rdi loan npi bp cua Viet Nam de gianh dupe uu the 
trong tranh chap Bien Ddng, nhen nhdm nhiing bat ddng trong npi bp 
ASEAN hay dd loi cho My vi lam tinh hinh them cang thang neu My 
quyit dinh can thiep... Nhu vay, vipc tien hmh hoat ddng khoan tham do 
chi la be ngoai, chinh nhiing lpi ich da neu ndi tren mdi la nguyen nhan 
sau xa giai thich cho hanh vi ha d t̂ gian khoan cua Trung Qudc. 

Ben canh ban sle nude ldn va lpi ich, vdi tu each la cac dieu kien 
eIn, viec cac nude ldn nhan thiic rang vi pham luat la kha thi mdi la dieu 
kien du de cac nude nay thuc hien hanh vi vi pham. Tinh kha thi ciia 
hanh vi vi pham luat dupe cung cd qua ba khia canh: Thie nhdt, cac nuoc 
ldn ed du tu tin de vi phsim luat qudc te la bdi hp da timg cd nhieu tien le 
vi pham tmdc dd; Thu hai, nhiing lan vi pham tmdc cua cac nude ldn 
deu td ra hieu qua; Thii- ba, tien le vi pham cua cac nude ldn da hinh 
thanh tam ly "anh vi pham dupe thi tdi cung the" trong tu duy cua hp. 

Xet khia canh thie nhdt, tien le vi pham la mdt yeu td quan trpng 
khidn cho cac nude ldn cd dii tu tin de tiep tuc vi pham lan tiep theo. 
Nhu con ngudi binh thudng, cac qudc gia khi vi pham lan dau se ngap 
ngimg va do du hon nhiing lin tiip theo. Hon nua, cho din nay thi 
khdng ed nude ldn nao chua timg vi pham luat qudc te va khong ehi mgt 
lan. Nhu da neu trong phan Md diu, ca My, Nga va Tmng Qudc deu da 
vi pham luat qudc te it nhat mdt lan tir sau Chiin tranh Lanh. My da dan 
dau NATO can thiep vao tinh hinh Kosovo (1999); Nga cung vi pham 
trong cudc chien Nga - Gruzia (2008); cdn Trung Qudc ciing da nhieu 
lan vi pham trong cdc vu viec nhu Hai chiin Hoang Sa (1974) va Tmdng 
Sa (1988) khi su dung vii luc de chiim eac thuc the d Biin Dong. Nhung 

'̂  Edward Wong, "China Announces 12.2% Increase in Military Budget", The New York 
Times, ngay 5/3/2014, https://www.nytimes.com/2014/03/06/world/asia/china-militaiy-
budget.html. 
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tien le ndi tren phan nao giai thich cho thai dp quyit doan, dut khoat khi 
xam lupc I-rac cua My, sap nhap Cnrm eiia Nga va ha dat gian khoan 
HD-981 ciia Tmng Qudc. 

Xet khia canh thu hai, cAc nude ldn hlu hit diu thu dupe lpi ich 
mdt each hieu qua trong nhung lin vi pham luat tmdc do, thiic diy cac 
nude nay tiep tuc vi pham trong nhirng lin tiip theo. Doi v&i My, sau khi 
NATO can thiep vao tinh hinh d Kosovo (1999) bang khdng kich, Tdng 
thing Sec-bi-a Milosevich da bi xet xir, KFOR (lire lupng gin giii hda 
binh eua NATO va Lien Hpp Qudc) chiim ddng Kosovo, Kosovo trd 
thanh xii bao trp qudc ti va tuyen bd dpe lap vao nam 2008. Nhung diin 
bien nay da khang dinh vai trd chi phdi cua My trong viec giai quyit cac 
van de ciia chau Au, ciing nhu thi tiin cdng chu dpng ciia NATO sau 
Chien tranh Lanh,'* trong khi Hpi ddng Bao an Lien Hpp Qudc khdng 
dua ra mdt nghi quyet nao nham trimg phat My. Boi vai Nga, tmdc vu 
viec sap nhap Crum, Nga da dan quan vao lanh thd Gmzia nhim can 
thiep vao ndi chien giiia Nha nude Gmzia va tinh tu tri Nam Ossetia 
(2008). Vdi ly le "bao ve kieu dSn", Nga da thanh cdng khi khing dinh 
dupe vi the cudng qudc eua minh trong lan dau tien dua quan ra ngoai 
lanh thd ke tir khi Lien Xd sa lay d Ap-ga-ni-xtan trong Chien tranh 
Lanh. Ddng thdi, hanh dpng cua Nga ciing phat di thdng diep den cac 
nude cdn lai trong khdng gian h§u Xd Viet rang hp khdng nen nga ve 
phucmg Tay vi My da khdng dung bidn phap quan su de bao ve ddng 
minh Gmzia. Sau khi Nga can thiep vao Gruzia, Lien minh chau Au 
(EU) khdng phan iing qua gay gat khi Phap va Diic da tich cue tim ra 
giai phap cho cupc xung dot, Tdng thdng Phap ciing da de ra giai phap 6 

'* Tran Thi Hoang Mai, "Khiing hoang Kosovo va tac dpng doi vai quan he quoc te", 
H<;>c vien Ngoai giao, ngay 28/3/2012, http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-
chuc/cac-don-vi/trung-tam-thong-tm-tu-lieu-phong-quan-ly-khoa-hoc/64-thong-tin-tu-
lieu/tap-chi-ncqfnam-1999/432-s%El %BB%91-28-kh%EI %BB%A7ng-
ho%El%BA%A3ng-kosovo-v%C3%A0-t%C3%AIc-%C4%91%EI%BB%99ng-
%C4%91%El%BB%91i-v%El%BB%9Bi-quan-h%El%BB%87-qu%El%BB%91c-
t%EI%BA%BFso-28-khung-hoang-kosovo-va-tac-dong-doi-voi-quan-he-quoc-te.html. 
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diim dupe ca hai ben Nga va Gruzia chip thuan. Cudi cimg, doi vdi 
Trung Quoc, tmdc vu viec ha dat gian khoan HD-981, Trung Quoc da 
hai lin tien hanh hai chien tren quan dao Hoang Sa (1974) va Tradng Sa 
(1988) vdi quan dpi Viet Nam, lam trai nguyen tic khdng dupe phep thy 
die lanh thd bang vu lire va nguyen tac giai quyet hda bmh cac tranh 
chip. Kit qua la Tnmg Qudc chiem ddng dupe toan bd quan dao Hoang 
Sa va bay thyc the tren quan dao Tmdng Sa de cd the tien hanh cai tao 
dao, xay dung cac co sd quan su tren Bien Ddng nhu hien nay ma khdng 
bi nude nao triing phat. 

Xet khia canh cuoi cung, cac nude ldn nhan thiic rang minh cd thi 
vi pham luat do da thay tien le vi pham cua chinh cac nude ldn khac. Vdi 
site manh vupt trdi, chi cd cac nude ldn mdi cd the trimg phat dupe nhau 
neu trimg phat rieng le bang bien phap quan su lan phi quan su. Han 
niia, khi mpt nude vi pham luat vien dan tien le vi ph^m ciia eac nude 
ldn khac, cac nude nay se khd cd the phan bac lai nude vi pham de chinh 
dang hda viec trimg phat. Trong vu vide sap nhap Crum, Nga da vien dan 
tmdng hpp Kosovo, cho rang Kosovo tham chi cdn khdng trung ciu dan 
y ciing da tach ra khdi mpt nude cd chu quyen va dupe tdn trpng toan 
ven lanh thd nhu Sec-bi-a, cudi cimg dupe nhidu qudc gia cdng nhSn ngn 
ddc lap,'^ trong dd ed My. Vien dan nay ciia Nga da phin nao lam xoi 
mdn ly le ve chu quyen va toan ven lanh thd ma My sir dung de chinh 
dang hda cac bien phap triing phat len Nga sau vu viec sap nhap Crum. 
Nhu v^y, tien le vi pham cua nhau ciing la mdt nhan td thiic day cac 
nude ldn vi pham luat phap qudc te. 

Tinh ran de kem ddi vdi nu&c l&n cua cdc che tdi trihtgphgt 

Viec cac nude ldn lua chpn hanh vi vi pham m^t phan la do tinh ran 
de chua du manh cua cac che tai trimg phat trong luat qudc ti. Ran de 
(deterrence) la viec sii dung cac mdi de dpa phu diu (pre-emptive 

' ' Kremlin, President of Russia, "Address by President of the Russian Federation", ngJy 
18/3/2014, http://en.kremlin.ru/events/president/news/20603. 
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threats) nham ngan can ai dd lam dieu gi ma ben de dpa khdng mudn ben 
bi de dpa 1dm (ben bi de dpa ed the chua lam hoac da mudn lam didu 
dd).'̂  Mire dp kha tin (credibility) cua ran de gdm ba thanh td: (i) siic 
manh (power of direat), (ii) kha nang thuc hien (capacity to execute 
threat) va quyet tam thuc hien (willingness to execute threat).'^ Tren thuc 
te, cd nhiing nhan td trong chinh tri qudc te da lam xdi mdn cac thanh td 
ndi tren. 

Viee van dpng du luan qudc te de gSy sue ep len cac nude ldn sau 
khi hp vi pham luat neu thanh cdng cung chi mdi dimg lai d muc bay td 
thai dp ehii chua cd hanh vi cu the. Trong eac vu viec NATO can thidp 
vao Kosovo (1999), Chiin tranh Nga Gruzia (2008) va Hai chiin 
Tmdng Sa (1988), cac qudc gia khdng vi pham chi phan iing d miic dp 
vira phai, dua ra cac tuyen bd ngoai giao chung chung nhu "giai quyet 
mpt each hda binh cac tranh chap", "cac ben can tuan thu luat phap qudc 
ti", "cac ben can kiem che, khdng lam tinh hinh them cang thang", "can 
gin giii hda binh, dn dinh, an ninh qudc td"..., khdng cd hanh dpng cu 
the nao ngan chan My, Nga, Tmng Qudc tiep tuc vi pham luat phap qudc 
ti. Chinh phan iing thieu manh me cua cdng ddng qudc te tmdc hanh vi 
vi pham ciia eac nude ldn da lam xdi mdn thanh td "siic manh" neu tren. 

Trong luat quoc te, viee eac nude vi pham va cac nude khdng vi 
pham thuc hien cac chi tai trimg phat la theo y nguyen ciia cac qudc gia, 
nghia la khdng bit bupc. Ngoai ra, cac nude ldn hien nay cd quan he 
thuang mai vdi rit nhieu qudc gia. Hp cung la nhiing nude xuat khau 
hang diu thi gidî ° nen cac qudc gia cdn lai khd cd the ap dyng cac bien 

'* Daniel G Arce, Todd Sandler, Deterrence: Credibility and Proportionality (Black 
Well Pubhshing Ltd, 2009): 385. 
'' Vesna Danilovic, The Sources of Threat Credibility in Extended Deterrence (JTOR, 
2001): 343-344. 
"̂ Theo thing ke cua WTO nam 2015, Trung Quoc la nuac xuat khau lan nhat, chiem 

12.3% ty trong xuit khiu the giai. My xep thii hai voi 8.5%, Nhat xep thii tu vai 3.6%, 

199 



phap nhu cam van, eat diit quan he, han che thuong mai... de trimg ph£it 
cac nude ldn khi hp vi pham luat qudc td. Bdi khi ap dung cac bien phap 
dd, eac nude khdng vi pham ciing chiu thiet hai tmdc hdt d kim ngach 
xuit khiu, sau dd la tang tmdng kinh td do su tuy thupc lan nhau trong 
bdi canh toan cau hda, khu vuc hda dupe day manh sau Chien tranh 
Lanh. Chinh su tu nguyen trong viee thuc hi$n cac che tai triing phat v£l 
tinh tiiy thupc lan nhau ngay cang gia tang giiia cac qudc gia da lam 
giam dp manh cua thanh td "quyet tam thuc hien" da neu. 

Hon niia, viee trimg phat cac nude ldn ddi hdi y chi tap the, su hap 
tac cua sd ddng, nhung vide eac qudc gia deu phai tu cihi (self-help), 
theo dudi lpi ich ciia rieng minh trong mdi tmdng v6 chinh phu da can 
trd yeu elu ndi tren. Ben canh do, viec trimg phat tap the ciing ddi hdi 
tinh dong bd va thdng nhit cao de tao ra siic manh tap tmng ddi trpng 
dupe vdi sue manh cua nude Idn, nhung de dupe nhu vay lai can su hpp 
tac giiia cac qudc gia. Nhu vay, tinh khdng ben vung cua hpp tac trong 
mdi tradng vd chinh phii ciing la mot nhan td lam giam tinh ran de cua 
cac che tai trimg phat trong lup qudc te do lam xdi mdn thanh td "kha 
nang thuc hien" va "quyet tam thuc hien". 

Cac che tai quan su ciing khdng cd hieu qua triet dd vdi cac nude 
ldn. Siic manh quan su cua hp deu vupt trdi so vdi bat ky nude vira va 
nhd don le nao.̂ ^ Neu dung quan su trimg phat cac nude ldn, cac nude 

Nga xep thii 11 v6i 2.6%... Theo World Trade Organization, "Intemational Trade 
Statistics 2015", https://www.wto.org/enghsh/res_e/statis_e/its2015_e/its2015_e.pdf 
^' Ngucri viet lay dan chiing mpt tieu chi de the hipn sue manh qudn su cua cac nuac 
Icfn la chi tiSu quoc phong, Theo bang thong ke 15 nucrc c6 chi tieu quoc phong cao 
nhdt nam 2017 ciia Vien Nghien ciiu Hoa binh Stockholm (SIPRI), chi tieu quflc ph6ng 
ciia My xep thii nhdt, voi 610 ty USD, nhi6u hon tong chi tieu ciia 7 nuoc tiip theo 
cpng lai. Xgp thii hai la Trung Quic vdi 228 ty USD, Nga xip thii tu voi 66.3 ty USD. 
Nhung con so ndy da Ion han dang k l vdi nude diing thii 15 trong danh sach la Tho Nhi 
Ky (18.2 ty USD), chua noi d6n s6 lieu cua cac nuac khac khong nam trong danh sach 
ciia Stockholm. Theo Sloclcholm Intemational Peace Research Institute (SIPRI), 
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vura va nhd se dung trude nguy co bi dap tra vdi cai gia rit dit, khdng chi 
tir luc lupng quan su thdng thudng ma cdn tir luc lupng hat nhan eiia cac 
nude ldn. Ngay ca khi cac nude ldn neu cd y dinh dung quan su di trimg 
phat mdt nude ldn vi pham luat, hp ciing se lo sp vien canh dam bao buy 
diet lan nhau (mutual assured destmction) do hp diu cd nang lu:c ran de 
hat nhan ldn nhau.̂ ^ Ben canh dd, xet cho ciing thi chi cd nhiing nude bi 
hai lien quan true tiep den vu vi pham mdi td ro quyit tam chdng lai eac 
nude ldn. Mdi qudc gia deu cd nhiing lpi ich va muc tieu chinh sach 
rieng trong quan he vdi cac nude ldn. Vi the, cac nude khac vin uu tien 
dat dupe lpi Ich trong quan he vdi cac nude ldn vi pham nhu My, Nga, 
Tmng Qudc hon viec len tieng va ed hanh dpng vi cac nude "nan nhan" 
cua viec vi pham nhu I-rac, U-crai-na hay Viet Nam trong ba tmdng hpp 
nghien ciiu eiia bai viet. Do vay, ban than siie manh quan sir vupt trdi 
cua cac nude ldn va tinh chat vi ky ciia cac qudc gia la hai trong nhiing 
nhan td thiic day hp vi pham luat qudc te vi chiing lam xdi mdn ca ba 
thanh td cau thanh tinh ran de cac che tai trimg phat la "siic manh", "kha 
nang thuc hien" va "quyet tam thuc hien". 

Nhitng ke h& cua h$ thong lug.t qudc te 

Ban than he thdng cac quy pham luat qudc te hien nay van cdn 
nhieu thieu sdt ma ehi khi cd nhiing vu viec vi pham cu the, chiing mdi 
bdc Id ra ro rang. Vi vay, khd cd the liet ke dupe tat ca cac Id hdng trong 
he thdng luat qudc te. Vdi ly do dd, bai viet se neu ra mpt vai Id hdng bi 
phoi bay qua ba tradng hpp nghien ciiu. Thie nhdt, vu viec Nga sap nhap 
ban dao Crum da the hien mau thuan giiia viec tdn trpng toan ven^at 

'Trend in World Military Expenditure, 2017", ngay 2/5/2018, 
https://www.sipri.org/sites/default/files/2018-04/sipri_fs_1805_milex_2017.pdf. 
^̂  Nang liic ran de hat nhan cd dupe tii khd nang dap tra bang vu khi hat nhan, gay ra 
ton that mang tinh pha hiiy cho quoc gia da md mdn mot vu tdn cong hat nhdn trude dd 
(second-strike capability). Trong so cdc nuac ldn hien nay, tuy Nhat Bdn khong so hiru 
vu khi h?t nhan nhung cung cd nang luc ran de hat nhan nhd 6 bdo hp hat nhan (nuclear 
umbrella) ciia My theo Hi9p udc An ninh My -Nhat (1951). 
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phap nhu cdm van, cSt diit quan he, han chS thucmg mai... de trimg phat 
cac nude lan khi ho vi pham luat qu6c tk. Bed khi ap dung cac bien phap 
do, cac nuoc khong vi pham ciang chiu thiet hai trude het 6 kim ngach 
xuit khiu, sau do la tang trudng kinh t4 do su tuy thuoc lin nhau trong 
b6i canh toan ciu hoa, khu vuc hoa duoc day manh sau Chien tranh 
Lanh. Chinh su tu nguyen trong vice thuc hien cac chS tai trimg phat va 
tinh tuy thupc lin nhau ngay cang gia tang giita cac quoc gia da lam 
giam dp manh eua thanh t6 "quyfa tam thuc hien" da neu. 

Hon nOa, viec trimg phat cae nuac 16n ddi hdi y chi tap the, su hijrp 
tac eua s6 ddng, nhimg viec c4e qudc gia dju phai tu ciru (self-help), 
theo dudi lpi ich cua rieng minh trong mdi trudng vd chinh phii da can 
trd yeu ciu ndi tren. Ben canh dd, viec trimg phat tap thS cung doi hoi 
tinh ddng bd va thdng nhit cao de tao ra siic manh tap trung ddi Uong 
duac vdi sue manh eua nude ldn, nhung de duac nhu vay lai can su hpp 
tac giaa cac qudc gia. Nhu vay, tinh khdng bin vimg cua hpp tac ttong 
mdi trudng vd chinh phu eilng la mdt nhan td lam giam tinh ran de cua 
cac ch6 tai trimg phat trong luat qudc te do lam xdi mdn thanh to "kha 
nang thuc hien" vii "quyet tam thuc hien". 

Cac ch6 tai quan su ciing khdng cd hieu qua triet de vdi cac nuoc 
Ion. Siic manh quan su cua hp ddu vupt trdi so vdi bit ky nude viia va 
nho don le nao.^' Niu dung quan su trimg phat eac nude ldn, eac nucfc 

Nga x6p thu 11 voi 2.6%... Theo IVorld Trade Organization, "International Trade 
Statistics 2015", https://www.wto.org/english/res_e/statis_e/its2015_e/its2015_e.pdf. 
^' Ngucri viSt l4y din chiing mot tieu chi dg the hien siic manh quSn su cua cac nuoc 
1cm la chi tieu quoc ph6ng. Theo bang thong ke 15 nuoc co chi tieu quoc phong cao 
nhit nam 2017 ciia Vi?n Nghien ciru Hoa binh Stockholm (SIPRI), chi tigu qu6c ph6ng 
cua My xSp thii nhat, v6i 610 ty USD, nhiSu hon t6ng chi tieu cua 7 nuoc t i ^ theo 
CQng lai. Xap thu hai la Tnmg Qu6c voi 228 ty USD, Nga xgp thii tu voi 66.3 ty USD. 
Nhirng con so niiy da Ion hon dang kg vol nuoc dung thii 15 trong danh sach la Tho Nhl 
Ky (18.2 ty USD), chua noi dgn s6 lieu ciia cac nuoc khdc khong n im trong danh sach 
cua Stockholm. Theo Stoclcbolm Intemational Peace Research Institute (SIPRI), 
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vira va nho se dung truac nguy ea bi dap tra voi cai gia rat dat, khong chi 
tii lire luang quan su thong thuong ma con tir luc lucmg hat nhan ciia cae 
nuoc Ion. Ngay ea khi cac nuae lan neu eo y dinh dung quan sir de trimg 
phat mpt nuac Ion vi pham Mt, hp ciing se lo sp viln canh dam bao huy 
diet lan nhau {mutual assured destruction) do ho dhu co nang luc ran de 
hat nhan lan nhau.̂ ^ Ben canh do, xet cho ciing thi chi co nhung nuac bi 
hai lien quan true tiep den vu vi pham moi to ro quyet tam chong lai eac 
nucfc ldn. Moi quoc gia deu co nhiing lai ich va muc tieu chinh sach 
rieng trong quan h$ voi cac nuac lan. Vi the, cae nuac khac van uu tien 
dat dugc lpi ich trong quan he vai cac nuac lan vi pham nhu My, Nga, 
Trung Quoc han viec len tieng va co hanh dpng vi cac nuac "nan nhan" 
cua viec vi pham nhu I-rae, U-crai-na hay Viet Nam trong ba truong hpp 
nghien euu eua bai viet. Do vay, ban than sue manh quan sir vugt troi 
ciia cac nuac Ion va tinh chat vi ky eua eac qu6c gia la hai trong nhimg 
nhan to thuc day hg vi pham luat quoc te vi chung lam xoi mon ca ba 
tiianh to cau thanh tinh ran de cae che tai tning phat la "siic manh", "kha 
nang thuc hien" va "quyet tam thuc hien". 

Nhitng ke h& cua he thdng luat qudc te 

Ban than he thong cac quy pham luat quoc te hien nay vin eon 
nhieu thieu sot ma ehi khi c6 nhirng vu viec vi pham cu the, chiing mai 
bgc 16 ra ro rang. Vi vay, kho co the liet ke dugc tat ea cae 16 hong trong 
he thong luat quoc te. Vai ly do do, bai viet se neu ra mgt vai 16 h6ng bi 
phoi bay qua ba truong hop nghien cuu. Thie nhdt, vu viec Nga sap nhap 
ban dao Crum da the hien mau thuan giira viee t6n trpng toan ven/b4t 

"Trend in World Military Expenditure, 2017", ngay 2/5/2018, 
https.//www.sipri.org/sites/default/files/2018-04/sipri_fs_1805_niilex_2017.pdf. 
^' Nang luc ran de heit nhan c6 duoc tir kha nang dap tra bang vH khi hat iih§n, gay ra 
ton thit mang tinh pha hiiy cho quoc gia da mo man m^t vu tin cong hat nhan truoc do 
(second-strike capability). Trong so cac nuoc Ion hien nay, tuy NhJit Ban khong sd hiru 
vu khi hat nh§n nhung cung co nang lire ran de hat nhan nhcr 6 hko hp hat nhan (nuclear 
umbrella)euaMy theo Hiep u6c An ninh M y - N h a t (1951). 
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kha xam pham ve lanh th6 va quy6n dan tgc tir quy6t, lan lugt dugc ghi 
trong Dieu 2 va Dieu 1 Hien chuang Lien Hgp Quoe.̂ ^ Theo each hieu 
truyen thong, nguyen tac tu quyet ehi ap dung d6i vol cac dan tpc bi ap 
biie nang ne, dac biet la phai chiu nhiing tpi ac chong lai loai nguai hay 
diet chung, do chinh phu cua hp gay ra. Trong boi canh do, cgng dong 
dan tpc ay co quyen tu do lua chpn he thong chinh tri, duang loi phat 
triin va quyet dinh van menh cua dan tpc minh thong qua viec thanh lap 
mgt quoc gia doe lap, cung vol eac dan toe khae thanh lap quoc gia lien 
bang (hay don nhat) tren ca sa tu nguy?n. Tuy nhien, viee mpt dan tgc 
tach ra khoi dat nuae hien tai cua no lai gay ton hai den toan ven lanh 
tho. Nga sap nhap Cnrm da dap iing nguyen vpng cua nguoi dan tren ban 
dao nay nhung lai xam hai den toan ven lanh tho ciia U-crai-na. Nhu vay, 
trong he thong luat hien nay, van con ton tai eac quy pham luat qu6c te 
mau thuan lan nhau. 

Thie hai, viec Nga su dung quyen phu quyet (veto power) lam v6 
hieu hoa Nghi quyet len an eupc trung cau dan y eua Crum duge hinh 
len Hpi dong Bao an Lien Hgp Quoc ngay 15/03/2014 da cho th4y ke ho 
giiip cac nuac Ion vi pham luat ma khong bi trung phat tap th6 mot each 
chinh thiie th6ng qua Lien Hop Quoe, t6 chuc lien chinh phu toan cau 
ldn nhat th8 giai hien nay. Quyen veto dugc quy dinh trong Di6u 27 cua 
Hien chuang Lien Hgp Quoc. Theo do, mpt du thao nghi quyit cua 
UNSC ve cae van de he trpng (substantive matters) se dugc thong qua 
neu CO 9 phieu thuan tren tong so 15 philu eua 15 nuoe thanh vien (g6m 
10 nuae khong thuang true va 5 nuac thucmg tnrc). Tuy nhien, niu 
khong CO su d6ng thuan cua ca 5 uy vien thucmg true (P5) gdm Anh, My, 
Phap, Nga, Trung Quoc, nghia la ehi can mpt ben phii quyit, thi dii co 9 
phieu thuan, dy; thao nghi quyet do ciing se khong dugc thong qua. Nhu 

^ William W Burke-White, "Crimea va trat tu phap ly qu6c td", Nghien cuu quoc ti, 
ngay 16/11/2014, http ://nghiencuuquocte-org/2014/11/16/crimea-va-trat-tu-phap-iy-
quoc-te/. 
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vay, tuy rang viec mpt nuac eo mgt phieu biu la thi hien sir binh ding 
giua cac quoc gia nhung thuc chat vai tro quyit dinh van niim trong tay 
P5, noi each khae la cac nuac lan. Nhu vay, quyin veto cua cae uy vien 
thuang true trong Hpi dong Bao an Lien Hgp Qu6c chinh la mgt 16 h6ng 
khae tao dieu kien cho cac nuac lan toi thilu hoa m4t mat khi vi pham 
luat quoe te. 

Thu ba, trong vu viec h? dat gian khoan HD-981, Tmng Qu6c da 
bao lim Diiu 298 cua UNCLOS 1982 co npi dung vl viec mang cac 
tranh chap bien ra cae co quan tai phan de giai quyit (dugc quy dinh tai 
khoan 1 Diiu 287) g6m Toa an Qu6c tl vl Luat Biln, Toa an qu6c tl 
(ICJ), Toa trpng tai dugc thanh lap theo Phu lue VII va Toa trpng tai dae 
biet dugc thanh lap theo Phu lue VEI. Voi viec bao luu nay, Trung Qu6c 
da loai tru quyen tai phan eua cac co quan noi tren trong viee giai quyet 
cac tranh chap chii quyen bien dao ma Tnmg Qu6c la mgt ben yeu 
sach.'̂ '* Co the thay, quyen bao luu ciia cac qu6c gia trong luat qu6c tl 
ciing la mpt trong nhirng 16 h6ng m^ cac nuac lan co thi tan dung dl 
bien minh cho hanh vi vi pham luat cua minh. 

Cuoi cung, do cac dieu uac quoc te dupe xay dung dua tren sir thoa 
thuan cua cac quoc gia, nhung kh6ng dong nghia la tat ca han 200 quoc 
gia tren the gioi, nen kho co the quy ket mot nuac ldn vi pham luat quoe 
te khi hp khong la thanh vien cua mgt dieu uoc quoe te v6n dugc d6ng 

^ Luat quoc tl cho phep cac quoc gia bao luu mot so dieu khoan trong dieu uoc quoc te 
ma ho la thanh vien. Bao luu la mpt hanh dpng don phuang va la quyen cua cac quoc 
gia, mac dii khong phai la quyen tuy t̂ doi. Muc dich cua bao luu chinh la nham loai trii 
hoac thay doi hi?u luc ciia mot quy pham phap luat quoc te nhat djnh trong viec ap 
dimg no doi vdi quoc gia co nguyfn vpng bao luu. Theo quy dinh tai Dieu 19, 20, 21 
cua C6ng uoc Vien ve Luat Dieu u6c quoc te nam 1969, he qua phap ly cua viec bao 
luu chinh la quy pham bao luu se khong dugc ip dvmg trong quan he giiia quoe gia bao 
luu voi eac quoc gia thanh vien con l̂ i trong quan he phap luat giiia cac ben. Cac quy 
pham con lai van dupe ap dyng binh thuong. Ngoai ra, viec bao luu can phai nhan dugc 
si; chSp thuan ciia cac ben thanh vien khac. Ve co ban, bao luu chi ap dung cho quy 
pham tiiy nghi bdi quy pham Jus cogen co hieu luc hit huge. 
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dao eac quoc gia thanh vien thira nhan la luat. Truong hgp eua My va 
UNCLOS 1982 la mot vi du diin hinh. Qu6e hpi My chua phe ehuin 
UNCLOS nen nuoe nay chua la thanh vien, do do nhiing tranh chap vl 
bien giua My va cac nuac thanh vien khac cua UNCLOS se khong dugc 
phan xu tren ca sa cdng uoe nay. Va neu My la ben "vi pham" UNCLOS 
thi ciing kh6ng bi quy ket la "vi pham" vi My von khong xac nhan sy 
rang bupc cua minh vai cong uoc. Nhu vay, su t6n tai eua cae quy pham 
luat khong co tinh rang huge vcri tit ca cac quoc gia ciing la mot 16 hong 
ma cae nuoe Ion sii diong de lach luat quoc te. 

K t̂ luan 

Nhu vay, tu ba truong hgp vi pham gan day cua My, Nga va Trung 
Qu6c, CO the rut ra eac nguyen nhan co ban giai thich tai sao cac nuoc 
lan bat chap vi pham luat quoc te. Thii nhdt, eac nuac lan kh6ng eo y 
thiic tuan thu luat qu6e te, xuat phat tu (i) ban sac nuac ldn, lu6n chii 
dpng va ap dat va kh6ng mu6n bi rang bupc trong hanh dpng; (ii) Igi ich 
thu dugc tli viec vi pham; (iii) nhan thiic vl tinh kha thi ciia viec vi pham 
luat qudc te, duge dinh hinh tir tien le vi pham cua chinh nude vi pham, 
hieu qua ma eac tien le vi pham mang lai cho nude vi pham va tien le vi 
pham eua cae nude ldn cdn lai ben canh nude vi pham. 

Thie hai, cac chi tai tning phat viec vi pham trong luat qudc te vin 
chua c6 tinh ran de hieu qua ddi vdi cae nude ldn do (i) sir thieu manh 
me trong phan ling ciia cdng ddng qu6c te; (ii) tinh tu nguyen trong vi?c 
thuc hien che tai trimg phat; (iii) sir tiiy thugc lin nhau ngay cang gia 
tang giiia cae qudc gia; (iv) tinh khdng bin vung ciia hgp tac trong moi 
trudng vd chinh phu; (v) siic manh quin syr vugt trdi cua eac nude ldn; 
va (vi) tinh chit vi ky eua cac qudc gia. 

Thie ba, he thdng luat qudc te vin cdn ton tai nhiing ke hd ma cac 
nude ldn cd the loi dung de che day cho hanh vi vi pham trSng trgn cua 
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minh, nhu tinh mau thuin lin nhau cua eac quy pham luat qudc te; quyen 
veto cua cac liy vien thudng true trong Hgi ddng Bao an Lien Hgp Quoc; 
quyen bao luu eiia eac qudc gia; hay su tdn tai eua cae quy pham luat 
khdng ed tinh rang budc vdi tit ca eac quoc gia. Nhiing ndi dung tren 
day da giiip chiing ta cd them nhiing hinh dung cu the ve nguyen nhin 
xay ra tinh trang cac nude Idn nhieu lin vi pham luat qudc tl, tir dd tim 
each giai quyet nham duy tri he thdng luat qudc te duang dai - mgt trong 
nhiing nen tang quan trpng gin giii hoa binh va 6n dinh ciia the gidi. 

TAI LIEU THAM KHAO 

Tiing Viet 

1. Trudng Dai hgc Luat Ha Ndi. Gido trinh Luat quoc ti. Ha Npi: Nha 
xuat ban C6ng an Nhin dan, 2009. 

2. Trudng Dai hgc Luat Ha Ndi. Gido trinh Ly ludn Nhd nuac vd Phdp 
luat. Ha Ndi: Nha xuat ban Cdng an Nhan dan, 2012. 

3. Tran Thi Hoang Mai. "Khung hoang Kosovo va tie dpng d6i vdi 
quan he qude te." Hoc vien Ngoai giao, ngay 28/3/2012, 
http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-chuc/cac-don-
vi/trung-tam-thong-tin-tu-lieu-phong-quan-ly-khoa-hoc/64-thong-
tin-tu-lieu/tap-chi-ncqt/nam-1999/432-s%El%BB%91-28-
kh%El%BB%A7ng-ho%El%BA%A3ng-kosovo-v%C3%A0-
t%C3%A 1 c-%C4%91 %E 1 %BB%99ng-%C4%91 %E 1 %BB%91 i-
v%El %BB%9Bi-quan-h%E 1 %BB%87-qu%E 1 %BB%91 c-
t%El%BA%BFso-28-khung-hoang-kosovo-va-tac-dong-doi-voi-
quan-he-quoc-te.html. 

205 

http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-chuc/cac-donvi/trung-tam-thong-tin-tu-lieu-phong-quan-ly-khoa-hoc/64-thongtin-tu-lieu/tap-chi-ncqt/nam-1999/432-s%25El%BB%91-28kh%25El%BB%A7ng-ho%25El%BA%A3ng-kosovo-v%C3%A0t%C3%25A
http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-chuc/cac-donvi/trung-tam-thong-tin-tu-lieu-phong-quan-ly-khoa-hoc/64-thongtin-tu-lieu/tap-chi-ncqt/nam-1999/432-s%25El%BB%91-28kh%25El%BB%A7ng-ho%25El%BA%A3ng-kosovo-v%C3%A0t%C3%25A
http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-chuc/cac-donvi/trung-tam-thong-tin-tu-lieu-phong-quan-ly-khoa-hoc/64-thongtin-tu-lieu/tap-chi-ncqt/nam-1999/432-s%25El%BB%91-28kh%25El%BB%A7ng-ho%25El%BA%A3ng-kosovo-v%C3%A0t%C3%25A
http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-chuc/cac-donvi/trung-tam-thong-tin-tu-lieu-phong-quan-ly-khoa-hoc/64-thongtin-tu-lieu/tap-chi-ncqt/nam-1999/432-s%25El%BB%91-28kh%25El%BB%A7ng-ho%25El%BA%A3ng-kosovo-v%C3%A0t%C3%25A
http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-chuc/cac-donvi/trung-tam-thong-tin-tu-lieu-phong-quan-ly-khoa-hoc/64-thongtin-tu-lieu/tap-chi-ncqt/nam-1999/432-s%25El%BB%91-28kh%25El%BB%A7ng-ho%25El%BA%A3ng-kosovo-v%C3%A0t%C3%25A


dao cac qudc gia thanh vien thiia nhin la luat. Trudng hgp eiia My va 
UNCLOS 1982 la mdt vi du diin hinh. Qude hpi My ehua phe ehuin 
UNCLOS nen nude nay chua la thanh vien, do dd nhung tranh chip vl 
bien giiia My va cac nude thanh vien khac ciia UNCLOS se khdng dugc 
phin xu tren co sd edng ude nay. Va neu My la ben "vi pham" UNCLOS 
thi ciing khdng bi quy ket la "vi pham" vi My vdn khdng xac nhan sir 
rang budc ciia minh vdi edng ude. Nhu vay, su ton tai eiia cae quy pham 
luat khong c6 tinh rang bupc vdi tit ea cac qudc gia cung la mdt Id hdng 
ma cac nude ldn su dung de lach luat quoc te. 

Kit luan 

Nhu vay, tir ba trudng hgp vi pham gan day ciia My, Nga va Trung 
Qude, cd the nit ra cac nguyen nhan co ban giai thich tai sao cae nuac 
ldn bit chap vi pham luat qude te. Thie nhdt, cac nude ldn khdng co y 
thiic tuan thu luit quoc te, xuit phat tu (i) ban sae nude ldn, ludn chii 
ddng va ap dat va khdng mudn bi rang budc trong hanh dpng; (ii) lpi ich 
thu dugc tir viec vi pham; (iii) nhan thiic ve tinh kha thi cua vi?c vi pham 
luat qudc te, duoc dinh hinh tu tien le vi pham ciia chinh nude vi pham, 
hieu qua ma cac tien le vi pham mang lai cho nude vi pham va tien le vi 
pham cua cac nude ldn edn lai ben canh nude vi pham. 

Thie hai, cae che tai trimg phat viec vi pham trong luat qudc tl vin 
chua c6 tinh ran de hieu qua d6i vdi eac nude ldn do (i) sir thilu manh 
me trong phan iing eua cdng dong qude tl; (ii) tinh tu nguyen trong viec 
thuc hien che tai trung phat; (iii) su tiiy thupc lan nhau ngay cang gia 
tang giiia cac qu6c gia; (iv) tinh khong bin viing ciia hgp tac trong mdi 
trudng v6 ehinh phu; (v) sue manh quin sir vugt trgi cua cac nude ldn; 
va (vi) tinh chat vi ky eua cac qudc gia. 

Thir ba, he thdng luat qudc te vin cdn t6n tai nhiing ke hd ma cac 
nude ldn c6 the Igi dung dl che day cho hinh vi vi pham tring tron cua 
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minh, nhu tinh mau thuin lin nhau cua cae quy pham luat qude te; quyen 
veto cua cac uy vien thudng true trong Hpi d6ng Bao an Lien Hgp Qu6c; 
quyen bao luu eua cac qudc gia; hay su tdn tai ciia cac quy pham luat 
khong ed tinh rang bupc vdi tit ca cac qudc gia. Nhung ndi dung tren 
day da giup chiing ta cd them nhung hinh dung cu the ve nguyen nhan 
xay ra tinh trang cac nude ldn nhieu lin vi pham luat qudc te, tu dd tim 
each giai quyet nham duy tri he thdng luat qudc te duang dai - mdt trong 
nhung nen tang quan trgng gin giii hda bmh va on dinh ciia the gidi. 

TAI LIEU THAM KHAO 

Tiing Vi§t 

Trudng Dai hgc Luat Ha Ndi. Gido trinh Ludt quoc te. Ha Npi: Nha 
xuit ban Cdng an Nhan dan, 2009. 

Trudng Dai hpc Luat Ha Ndi. Gido trinh Ly ludn Nhd nuac vd Phdp 
ludt. Ha Ndi: Nha xuit ban Cdng an Nhan dan, 2012. 

Tran Thi Hoang Mai. "Khiing hoang Kosovo va tae dpng d6i vdi 
quan he qudc te." Hoc vien Ngoai giao, ngay 28/3/2012, 
http://www.dav.edu.vn/vi/gioi-thieu/co-cau-to-chuc/cac-don-
vi/trung-tam-thong-tin-tu-lieu-phoiig-quan-ly-khoa-hoc/64-thong-
tm-tu-lieu/tap-chi-ncqt/nam-1999/432-s%E 1 %BB%91 -28-
kh%E 1 %BB%A7ng-ho%E 1 %BA%A3ng-kosovo-v%C3%A0-
t%C3%Alc-%C4%9I%El%BB%99ng-%C4%91%El%BB%91i-
v%E 1 %BB%9Bi-quan-h%E 1 %BB%87-qu%El %BB%91 c-
t%El%BA%BFso-28-khimg-hoang-kosovo-va-tac-dong-doi-voi-
quan-he-quoe-te .html. 
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